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1 


IN THE 


Police Court of the District of Columbia 


No. 380,528 


DISTRICT OF COLUMBIA 

vs. 

BYRON H. MOYER. 


CERTIFICATION FROM THE POLICE COURT OF THE DISTRICT OF 

COLUMBIA. 


The Court, of its own motion, certifies the above-entitled 
cause to the United States Court of Appeals for the| Dis¬ 
trict of Columbia, under and by virtue of Section 352, Title 
6, of the Code of Laws for the District of Columbia, in 
order that said Court of Appeals may determine whether 
the above-entitled cause, wherein an information changing 
the defendant, Byron H. Moyer, with a violation of ^‘Sec¬ 
ond Offense Reckless Driving” as defined in the Traffic and 
Motor Vehicle Regulations for the District of Columbia, 
effective May 3, 1925, as amended, should be prosecuted in 
the name of the District of Columbia or in the name of the 
United States of America. 

Given under my hand and the Seal of the Police Court 
of the District of Columbia this 30th day of June, A. D., 
1937. | 

[Seal Police Court of the District of Columbia.j] 

WALTER J. CASEY, 

Judge of the Police Court 
of the District of Columbia. 
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2 In the Police Court of the District of Columbia. 

April Term, A. D. 1937. 

The District of Columbia, ss : 

Elwood H. Seal, Esq., Corporation Counsel, by Rice Hooe, 
George Darrell Neilson, John O’Dea, Glenn Simmon, Wil¬ 
liam H. McGrath, Otto C. Hauschild, Assistant Corporation 
Counsel, who for the District of Columbia prosecutes in 
this behalf in his proper person, comes here into Court, and 
causes the Court to be informed, and complains that Byron 
H. Moyer, late of the District of Columbia aforesaid, 
on the 3rd day of April in the year A. D. nineteen hundred 
and thirty-seven, in the District of Columbia aforesaid, and 
on 3rd Street, Northeast, did then and there operate a cer¬ 
tain motor vehicle without due caution and circumspection 
and at a speed in a manner so as to endanger any person 
or property or to be likely to endanger any person or prop¬ 
erty. The aforesaid Bryon H. Moyer having heretofore to 
wit: On the 12th day of June in the year 1936 been con¬ 
victed in the Police Court of the District of Columbia of a 
violation of the Reckless Driving law of said District said 
judgment still remains in full force and effect not having 

been set aside or reversed. Contrarv to and in violation 

•/ 

of an Act of Congress, the Traffic Regulations in such case 
made and provided, and constituting a law of the District 
of Columbia. 

ELWOOD H. SEAL, 
Corporation Counsel. 

Personally appeared S. L. McCargar this 5th day of 
April, A. D. 1937, and made oath before me that the facts 
set forth in the foregoing information are true, and those 
stated upon information received he believes to be true. 

G. D. NEILSON, 

Assistant Corporation Counsel in and 

for the District of Columbia. 

3 [Endorsed:] Filed Apr. 5, 1937, Clerk of Police 
Court, D. C. Copy. Casey, Judge. Col. —. No. 

380,528. Information. Traffic. District of Columbia vs. 
Byron H. Moyer, Address: 1425 Ames PL N. E. Permit 
Number 74280. Atty. Edw. O’Connell. Notified to appear 
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in Court at-,-. Reckless Driving, 2nd Offense. 

Witnesses: S. L. McCargar, #12. Apr. 5, 1937—Cant’d 
to 4/9/37. Req. defense. To file motion to quash. Infor¬ 
mation. Bond $300. M. E. Buckley, Surety. Apj\ 9, 
1937. Oral motion to quash information argued by coun¬ 
sel. Taken under advisement. Counsel to file brief within 
10 days. 

i 

| 

4 Copy. 

In the Police Court of the District of Columbia. 

. 

Holding a District of Columbia Branch. 

District of Columbia 
vs. 

Byron Moyer, Defendant. 

Points and A uthorities in Support of Oral Motion to Quash . 

i 

Section 932 of the District Code provides that in any 
prosecution in which the penalty which may be imposed is 
a fine and imprisonment, prosecution must be by the United 
States Attorney for the District of Columbia, specifically 
and definitely limiting power of the Corporation Counsel 
to prosecutions wherein the penalty to be imposed may be 
either a fine or imprisonment, but never the combination of 
the two. 

In the case of Nation vs. the District of Columbia, 34 
Appeals D. C. 453, wherein this identical question was 
raised the Court of Appeals then held that the Corporation 
Counsel, gaining his power to prosecute solely from Section 
932 of the Code, w’as bound by the provisions of that Sec¬ 
tion of the Code as to his power and jurisdiction and con¬ 
strued by Section 932 of the Code to preclude Corporation 
Counsel from prosecuting in any case wherein the penalty 
wdiich might be assessed included the phrase 1 ‘Or Bath”, 
despite authorization for such prosecution in the act. | 

27 S. at L. p. 322, ch. 320, Sec. 18—“to be prose¬ 
cuted by Corp. Counsel”. j 

Section 932 of the Code was enacted June 30, 1902 (32 
Statutes at Large, part one, page 537). In 1906 Congress 
raised the penalty for the destruction of private property 
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from a maximum Twenty-five Dollars ($25.00) fine to “a 

fine not to exceed One Hundred Dollars ($100.00) or 

5 imprisonment not to exceed six (6) months, Or 

Both”, to be prosecuted by Corporation Counsel. 

34 S. at L. ch. 1647, Provides for increase in pen- 

altv. 

* 

Previous prosecutions had as a matter of fact been con¬ 
ducted by the Corporation Counsel in the name of the Dis¬ 
trict of Columbia, but the Court of Appeals held that the 
addition of the phrase “Or Both” when considered in rela¬ 
tion to Section 932 of the Code, barred Corporation Coun¬ 
sel from the right to prosecute where such penalty might 
be imposed. 

The Traffic Act under which the Corporation Counsel’s 
Office attempts to prosecute the defendant herein contains 
a clause which says that prosecution under this Act shall be 
by the Corporation Counsel in the name of the District of 
Columbia. The question which this Court must decide is 
whether or not that provision in the traffic act, without in 
any way referring to Section 932 of the Code, without in 
anv wav saving in so manv words that Section 932 of the 
Code is repealed or that the powers of the Corporation 
Counsel’s Office are enlarged, constitutes a repeal by im¬ 
plication of Section 932 of the District Code. 

D. C. vs. Simpson, 40 App. 498. 

2 Appeals D. C. 431. 

8 Appeals D. C. 513 “Must regulate the whole mat¬ 
ter.” Page 515. 

12 Appeals D. C. 537. 

107 U. S. 445. 

107 U. S. 529. 

6 Mackev P. 34. 

97 U. S. 546. 

68 N. H. 449. 

71 Mich. 335. 

97 Ky. 484. 

131 N. C. 795. 

It is respectfully submitted that there can be no 

6 repeal by implication unless the subject matter to be 

repealed is fully covered and the intention of the leg¬ 
islature may be definitely ascertained. 












It is respectfully submitted that had congress intended 
to repeal Section 932 of the Code, some direct reference to 
that Section would have been made. The Traffic Act con¬ 
tains no provision that any laws or regulations conflicting 
therewith are superseded and repealed thereby. 

For the foregoing reasons the defendant respectfully 
prays that the oral motion to quash made herein should be 
granted. 

Respectfully submitted, 

(Signed) T. EDWARD O’CONNELL, | 

Attorney for defendant , Byron Moyer. 

Copy of the foregoing acknowledged this 28th day of 
May, 1937. | 

(Signed) GEORGE D. NEILSON, 

Assistant Corporation Counsel . 

I 

7 [Endorsed:] In the Police Court of the District of 

Columbia. Holding a District of Columbia Branch. 

#380-528. District of Columbia vs. Byron Moyer, Defend¬ 
ant. Points and Authorities in Support of Oral Motidn to 
Quash. 

i 

8 Copy. | 

i 

In the Police Court of the District of Columbia. | 

i 

May Term, A. D. 1936. j 

The District of Columbia, ss : 

Vernon E. West, Acting Corporation Counsel, D. C., Stan¬ 
ley DeNeale, George Darrell Neilson, Edward M. Wlljver, 
James W. Lauderdale, Assistant Corporation Counsel, 
who for the District of Columbia prosecutes in this be¬ 
half in his proper person, comes here into Court and causes 
the Court to be informed, and complains that Byron H. 
Mayer, late of the District of Columbia aforesaid, oh the 
5th day of May in the year A. D. nineteen hundred and 
thirtv-six in the District of Columbia aforesaid, and on 
Rhode Island Avenue, Northeast did then and there operate 
a certain vehicle, to wit, a street car, carelessly and heed¬ 
lessly in w’anton disregard for the rights and safety of 
others; and without due caution and circumspection ahd at 
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a speed in a manner so as to endanger any person or prop¬ 
erty or to be likely to endanger any person or property. 
Contrary to and in violation of an Act of Congress, in such 
case made and provided, and constituting a law of the Dis¬ 
trict of Columbia. 

VERNON E. WEST, 

Acting Corporation Counsel . 

Personally appeared H. T. Sullivan this 6th day of May, 
A. D. 1936, and made oath before me that the facts set 
forth in the foregoing information are true, and those 
stated upon information received he believes to be true. 

wm. h. McGrath, 

Assistant Corporation Counsel in and 

for the District of Columbia. 

9 [Endorsed:] Filed May 6, 1936, F. A. Sebring, 
Clerk of Police Court, D. C. Copy. Judge Casey. 

Col. Bond. No. 351,371. Information. Traffic. District 
of Columbia vs. Byron H. Mayer, Address: 326 14th PI. 
N. E. Permit Number —. Atty. Edw. O’Connell. Noti¬ 
fied to appear in Court at —. (Reckless Driving) 1st Of¬ 
fense. Bond $300. Witnesses: H. T. Sullivan, #12, Jack 
Evans, Grace M. McKeown. May 6, 1936—Plea Not 
Guilty. Jury Trial Demanded. Continued for assign¬ 
ment. Bond-300. . Atty. Edw. 0’Connell. 5/6/36. Bond 
$300. P. F. O’Connor, Surety. May 15, 1936—Cont’d to 
5/22/36, 11:00 A. M. Req. defense. Specially set for 
trial. May 22, 1936— Verdict Guilty. Cont’d to 5/28/36, 
for sentence. Surety consents to remain on bond. May 
27,1936—Motion for new trial filed. Set for 6/6/36. May 
28, 1936—Cont’d 6/6/36 for hearing on motion. June 6, 
1936—Motion for new trial overruled. Exception noted. 
June 6, 1936—Judgment Guilty. Cont’d to 6/12/36 for 
sentence and report. June 12,1936—$50 or 30 days. Exe¬ 
cution of sentence Suspended. Personal Recognizance. 
Probation 6 months. 

10 In the Police Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Walter F. Bramhall, Clerk of the Police Court of the 
District of Columbia, do hereby certify that the foregoing 













pages, numbered from 1 to 9, inclusive, to be true copies of 
originals in cause No. 380,538 wherein the District of Co¬ 
lumbia is plaintiff and Byron H. Moyer defendant, a£ the 
same remain upon the files and records of said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, the City of Washington, in |said 
District, this 1st day July, A. D. 1937. 

[Seal Police Court of District of Columbia.] j 

WALTER F. BRAMHALL, 

Clerk Police Court , Dist. of Columbia. 

\ 

lO 1 /^ [Endorsed:] In the Police Court of the District of 
Columbia. No. 380,538. District of Columbia vs. 
Byron H. Moyer. Second Offense Reckless Driving. Certifi¬ 
cation from the Police Court of the District of Columbia. 
United States Court of Appeals for the District of Colum¬ 
bia. Filed Jul. 1, 1937. Moncure Burke, Clerk. 

Endorsed on cover: No. 6998. District of Columbia] ap¬ 
pellant, vs. Byron H. Mayer. United States Court of Ap¬ 
peals for the District of Columbia. Filed Jul. 1, 1937. 
Moncure Burke, clerk. 
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United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 

i 

April Term, 1937 
No. 6998 
Special Calendar 


District of Columbia, Appellant, 

vs. 

Byron H. Moyer, Appellee. 


BRIEF ON BEHALF OF THE DISTRICT OF 

COLUMBIA 

i 

i 

i 

STATEMENT OF THE CASE 

J 

This case was certified to this Court by a Judge of tljie 
Police Court of the District of Columbia so that this Cou^-t 
may determine whether a charge of second offense reckless 
driving should be prosecuted in the name of the District Of 

i 

Columbia or in the name of the United States of America 
(Rec. p. 1). 

On April 5, 1937, the Corporation Counsel of the District 

of Columbia filed an information in the name of the District 

! 

of Columbia charging the defendant in this case with a second 
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offense of reckless driving (Rec. p. 2). The penalty for reck¬ 
less driving is fixed by subsection (c) of Section 9 of the 
Traffic Act for the District of Columbia approved March 3, 
1925 (43 Stat. 1123, D. C. Code of 1929, Title 6, Section 246), 
as amended by the Act of June 24, 1936, which subsection, 
as amended, reads as follows: 


“(c) Any individual violating any provision of this 
section where the offense constitutes reckless driving 
shall upon conviction for the first offense be fined not 
more than $250 or imprisoned not more than three 
months, or both, and upon conviction for the second or 
any subsequent offense committed within two years from 
the date of any such previous offense such individual 
shall be fined not more than $1,000 or imprisoned not 
more than one year, or both.” 


Sub-section (i) of section 6 of the Traffic Act, as contained 
in the amendatory Act of February 27, 1931, 46 Stat. 1427, 
Code of 1929, Supp. 2, Title 6, Section 243 (i), reads as 
follows: 


“(i) All prosecutions for violations of provisions of 
the Traffic Acts, excepting section 11 thereof, and this 
Act or regulations made and promulgated under the 
authority of said Acts shall be in the police court of the 
District of Columbia upon information filed by the cor¬ 
poration counsel of the District of Columbia or any of 
his assistants.” 


It will be noted that the penalty under the Traffic Acts for 
either a first or second offense of reckless driving is a fine or 
imprisonment for a term not exceeding one year in either case, 
or both fine and imprisonment. 

Counsel for defendant made an oral motion in the Court 
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below (Rec. p. 3) to quash the information on the ground tjiat, 
because of the penalty imposed, the prosecution should l^ave 
been brought by the United States Attorney in the name of 
the United States under Section 932 of the Code of Law for 
the District of Columbia, as amended by the Act of Congress 
approved June 30, 1902 (32 Stat. L. 537; Code of 1929, Title 
6, Section 351), which section reads as follows: 

“Sec. 932. Conduct of prosecutions, and so fort^i— 
The attorney for the District of Columbia shall here¬ 
after be known as the corporation counsel. 

“Prosecutions for violations of all police or municipal 
ordinances or regulations and for violations of all penal 

I 

statutes in the nature of police or municipal regulations, 
where the maximum punishment is a fine only, or im¬ 
prisonment not exceeding one year, shall be conducted in 
the name of the District of Columbia and by the city 
solicitor or his assistants. All other criminal prosbcu- 

i 

tions shall be conducted in the name of the United States 
and by the attorney of the United States for the District 

I 

of Columbia or his assistants.” 

This section was construed by this Court in the case of 
District of Columbia v. Simpson , 40 App. D. C. 498, decided 
in 1913, as meaning that prosecutions should be brought by 
the United States Attorney in the name of the United States 
in cases where the punishment imposed might be both fine 
and imprisonment, even though the imprisonment could not 
exceed one year. 

The Court below did not pass upon the motion to qu^sh 
filed in this case, but certified the question raised thereby to 
this Court for decision under the provisions of Section ^33 
of the Code of 1901 (Code of 1929, Title 6, Section 352), 
which reads as follows: 

i 
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“If in any case any question shall arise as to whether 
under the preceding section the prosecution should be 
conducted by the city solicitor or by the attorney of the 
United States for the District of Columbia, the presiding 
justice shall forthwith, either of his own motion or upon 
suggestion of the city solicitor or the attorney of the 
United States, certify the case to the court of appeals of 
the District of Columbia, which court shall hear and de¬ 
termine the question in a summary way. In every such 
case the defendant or defendants shall have the right to 
be heard in the court of appeals. The decision of such 
court shall be final.” 

The question, therefore, presented for determination by this 
Court is, whether the offense of reckless driving, for which 
the penalty may be both fine and imprisonment not exceeding 
one year, must be prosecuted by the United States Attorney 
under Section 932 of the Code or by the Corporation Counsel 
as specifically directed by the Traffic Act, as amended. 

ARGUMENT 

The Traffic Act, as originally passed in 1925, contained no 
direction with respect to the name in which prosecutions 
thereunder should be brought, and, therefore, left Section 932 
of the Code of 1901 in full force and effect with respect to 
such prosecutions. This resulted in confusion and duplication 
of effort, since, owing to the different penalties imposed by 
that Act for the different offenses thereunder, two sets of 
law officers were engaged in enforcing the same statute. To 
avoid this confusion and duplication, Congress, by Section 4 
of the Act approved July 3, 1926 (44 Stat. 814), amended 
Section 6 of the Act of 1925 by adding a new subsection desig¬ 
nated as (d), which provided that all prosecutions for viola¬ 
tions of the provisions of the Act, excepting Section 11 (Code 
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of 1929, Title 6, Sec. 248) only thereof, should be in 1}he 
Police Court of the District of Columbia by information filed 
by the Corporation Counsel of the District of Columbia lor 
any of his assistants. (D. C. Code of 1929, Title 6, Section 
243(d).) In referring to the necessity for this change, tiie 

i 

Senate Committee on the District of Columbia, in its report 
accompanying the bill (Report No. 568, 1st Session, 6^th 
Congress), said: 

“The committee has added a provision (Sec. 4 
amended) providing that all prosecutions for violations 
of the traffic act or regulations shall be in the police coiirt 
by information filed by the corporation counsel of the 
District of Columbia or any of his assistants, except in 
case of the commission of a felony by use of a ‘smojce 
screen’ defined and prohibited under Section 11 of the 
existing traffic law. 

“Under present procedure in the traffic court first a^id 
second offenses for speeding, first offense for reckldss 
driving, and violations of regulations, are presented to 
the court by information filed by the corporation counsel 
or his assistants, while cases which might involve jufy 
trials, such as third offense speeding, second offense reck¬ 
less driving, first offense driving without a permit, ahd 
first offense leaving after colliding, have been presented 
by information filed by the United States district at¬ 
torney. This practice leads to much duplication of work 
and considerable confusion, owing to the fact that an 
individual may be brought in for offenses which mupt 
be presented to the court by both the United States at¬ 
torney and the corporation counsel. There seems to he 
no good reason why all these cases, except for use of a 
smoke screen (a felony), should not be presented by ^n 
assistant to the corporation counsel. As it is at present, 
there are two sets of attorneys handling almost identical 
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classes of cases. They are all municipal cases and ought 
to be presented to the courts by the same set of attorneys, 
under the supervision of the District Commissioners.” 

By way of explanation, it may be stated that, while the 
Senate Committee was correct in enumerating the classes of 
cases prosecuted by the respective officers under the Traffic 
Act, as originally passed, it was in error in giving the reason 
for the division of authority thereby created. The reason 
was not that the classes of cases prosecuted by the United 
States Attorney were those involving the right to trial by 
jury, but was that those classes were subject to the penalty, 
under the Traffic Act, of both fine and imprisonment, and, 
therefore, the duty to prosecute them was imposed upon the 
United States Attorney by Section 932 of the Code. However, 
the reason for such division of authority was immaterial. It 
was the evil resulting therefrom which was important, and 
it was this evil which Congress sought to remedy by the 
amendment of 1926. 

When Section 6 of the Traffic Act of 1925 was further 
amended by the Act of February 27, 1931, the provision with 
respect to prosecutions by the Corporation Counsel in the name 
of the District of Columbia was retained as sub-section (i) 
of said Section 6. 

Counsel for defendant contended in the Court below that 
sub-section (i) of Section 6, which came into the law by amend¬ 
ment, should be construed to mean merely that prosecution 
should be by the Corporation Counsel in the name of the Dis¬ 
trict of Columbia only where authorized by Section 932 of 
the Code. But this construction renders the amendment mean¬ 
ingless. It is too well settled to require the citation of author¬ 
ity that every word of a statute should be given effect if 
possible. Under the original Traffic Act of 1925 the name in 
which the prosecutions were to be brought was left to be 
determined by Section 932 of the Code. Certainly Congress, 
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by the amendment of 1926, and again by the amendment of 
1931, expressly providing that prosecutions, except for vio¬ 
lation of the smoke screen section (Section 11), should be 
by the Corporation Counsel of the District of Columbia, in- 
I tended to change the existing law. As was said by the Suprejne 
Court of the United States in Brewster v. Gage, 280 U. S. 327|— 

I 

“The deliberate selection of language so differing from 
that used in the earlier Acts indicates that a change of 
law was intended.” 

i 

| 

i 

Furthermore, if Congress intended, as counsel for defendant 
contends it did intend, that the amendments were not in a|ny 
way to affect the operation of Section 932, why did Congress 
: feel it necessary to except from the provisions of the amenda¬ 
tory acts prosecutions for the use of smoke screens, which 
offense constituted a felony? Under Section 932 of the Code 
there is no question but that prosecutions for felonies must 
be prosecuted in the name of the United States. It is apparent 
that Congress believed that the language used in the amenda¬ 
tory traffic Acts was broad enough unless limited to vest in 
the Corporation Counsel the power to prosecute in the napie 
of the District of Columbia all violations of the Traffic Acts 
even those amounting to a felony, notwithstanding the pro¬ 
visions of Section 932. ! 

In the case of Brown v. Maryland, 12 Wheat. 420, the Coilrt 
said: 

i “If it be a rule of interpretation to which all assent, that 

the exception of a particular thing from general words, 
i proves that, in the opinion of the law-giver, the thing 

excepted would be within the general clause had t[he 
exception not been made, we know no reason why tAis 
general rule should not be as applicable to the consti¬ 
tution as to other instruments.” 
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Since Congress felt that the language of sub-section (i) 
of Section 6 was broad enough to include all prosecutions 
of the Traffic Acts, even felonies if not expressly excepted, it 
is plain that Congress intended all other prosecutions to be 
in the name of the District of Columbia irrespective of whether 
the penalty imposed was either fine or imprisonment, or both 
fine and imprisonment. “The implication is that any proceed¬ 
ing not covered by the exception is to be subject to the rule.” 
Moore Ice Cream Company v. Rose, 289 U. S. 373. 

Counsel for defendant in the Court below further contended 
(Rec. p. 4) that there could be no repeal by implication unless 
the subject-matter to be repealed is fully covered by the later 
Act. That is a correct rule to be applied where it is sought to 
strike down the earlier Act in toto. But that is not the case 
here. Counsel for defendant overlooks the rule that two sta¬ 
tutes may be construed together, one limiting and qualifying 
the operation of the other, and that where two Acts are incon¬ 
sistent in part the later Act will by implication repeal the 
earlier Act pro tanto. 

See— 

McChord v. Louisville & N. R. Co., 183 U. S., 433, 
Daviess v. Fairbain, 3 How. 636, 

United States v. Henderson, 11 Wall. 652, 

Wood v. United States, 16 Pet. 342, 

Gibson v. United States, 194 U. S. 182, 

McCarthy v. McCarthy, 20 App. D. C. 195, 

Callahan v. United States, 285 U. S. 515, 

Cook County National Bank v. United States, 107 U. S. 

445, 

United States v. Tynen, 11 Wall. 88, 

United States v. Mason, 33 App. D. C. 350. 


In the Callahan Case, supra, the Court said 






“The tariff act, a later statute, fixes a definite penalty 
for one of the violations grouped in the penal section! of 
the earlier act. In this respect it superseded the general 
provisions of the prior statute embracing the sahie 
subject.” | 

j 

In the Cook County National Bank case, supra, the Court 
said: 


“The provisions of that law and of the national banking 
law being, as applied to demands against national banks, 
inconsistent and repugnant, the former law must yield 
to the latter and is, to the extent of the repugnancy, super¬ 
seded by it.” ! 

In the oft cited case of United States v. Tynen, supra, ^he 
Court laid down the general rule with respect to implied 
repeals, as follows: 

J 

“There is no express repeal of the 13th section of j;he 
Act of 1813 declared by the Act of 1870, and it as a fa¬ 
miliar doctrine that repeals by implication are not fav¬ 
ored. When there are two acts on the same subject ihe 
rule is to give effect to both if possible. But if the tfwo 
are repugnant in any of their provisions, the latter 
act, without any repealing clause, operates to the extent 

i 

of the repugnancy as a repeal of the first; and even 
where two acts are not in express terms repugnant, yet 
if the latter act covers the whole subject of the first, 
and embraces new provisions, plainly showing that! it 
was intended as a substitute for the first act, it yrill 
operate as a repeal of that act.” (Italics supplied.) 

i 

In the case of United States v. Mason, 33 App. D. C. 350, this 
Court said: 
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“Repeals by implication are not favored, and it is also 
true that general and specific provisions, in apparent 
contradiction, whether in the same or different statutes, 
and without regard to priority of enactment, may subsist 
together, the specific qualifying and supplying exceptions 
to the general, unless there is something else to indicate 
that the later provision was intended to amend, or exclude 
the operation of, the other. Townsend v. Little, 109 U. S. 
504, 512, 27 L. Ed. 1012, 1015, 3 Sup. Ct. Rep. 357 ” 

It is plain from a reading of the amendatory Acts of 1926 
and 1931 that Congress intended that all prosecutions for 
violations of the traffic Acts should be by the corporation 
counsel, except for the violation of the smoke screen provisions 
contained in Section 11. Under the decision of this court in 
the Mason Case full effect can be given the intent of Congress 
in either one of two ways. It may be held that Section 932 
of the Code and the Traffic Act as amended should be construed 
together, the specific provisions of the Traffic Act “qualifying 
and supplying exceptions to the general” provisions of Section 
932 of the Codfe; or it may be held that the Traffic Acts amended 
Section 932 to the extent of the repugnancy. It is immaterial 
which view is taken. The result is the same. In either case 
prosecutions for violations of the Traffic Act, with the excep¬ 
tion of Section 11, are removed from the operation of Section 
932 of the Code. 

The case of Nation v. District of Columbia , 34 App. D. C. 453, 
does not hold, as counsel for defendant contended in the Court 
below it did hold (Rec. p. 3), that a prosecution must be 
brought in the name of the United States where the penalty 
provided by the Act under which a prosecution was instituted 
was fine or imprisonment or both, even though the statute 
which was violated expressly provided for prosecution in the 
name of the District of Columbia. That question was neither 
involved nor discussed in that case. There the Corporation 



Counsel brought a prosecution in the Police Court in the natne 
of the District of Columbia charging Carry Nation with wil¬ 
fully breaking and destroying certain bottles containing intoxi¬ 
cating liquors “contrary to and in violation of an Act of Con¬ 
gress, entitled 'An Act for the preservation of the public 
peace and the protection of property within the District of 
Columbia/ approved July 29, 1892, amended April 21, 1906, 
and constituting a law of the District. ,, The Act of 1892,j as 
amended by the Act of 1906, which provided a penalty! of 
both fine and imprisonment, and which also provided tkat 
prosecutions thereunder should be in the name of the District 
of Columbia, prohibited the injury or destruction of immovable 
property such as a “public or private building, statue, monu¬ 
ment, office, dwelling or structure of any kind,” or any pdrt 
thereof. The information filed, although it stated it yas 
brought under the Act of 1892 as amended, was for the destruc¬ 
tion of movable property. This Court held that it was doubtful 
i whether the breaking of bottles of intoxicating liquor consti¬ 
tuted a violation of the Act of 1892 as amended, but that if it did 
that Act, so far as the destruction of movable property yas 
concerned, was superseded by Section 848 of the Code, this 
Court saying: 

i 

j 

i 

“We do not find it necessary to determine whether the 
section of the Act of 1892, above quoted, applied alsd to 
i the destruction of movable property, which would require 

a strained construction at least. If it did apply, it was 
1 superseded by Sec. 848 of the Code (31 Stat. at L. 1^27, 

! Chap. 854), which took effect January 1, 1902. That 

section reads as follows: 'Whoever maliciously injdres 
or destroys, or attempts to injure or destroy, by fire or 
otherwise, any movable property not his own, of jthe 
value of $35 or more, shall be punished by imprisonment 
j for not less than one year and not more than ten yeirs, 

and if the value of the property be less than $35, by a 
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fine not exceeding $200, or by imprisonment not exceed¬ 
ing one year, or both.” 

This Court in that case further held that the crime there 
charged was not a violation of the Act of 1892, as amended, 
but was a violation of Section 848 of the Code; that if the 
value of the movable property destroyed was $35 or more 
the crime was infamous and the prosecution must be by indict¬ 
ment, and that, since the information failed to allege that 
the value of the property destroyed was less than $35, the 
Police Court was without jurisdiction of the offense com¬ 
mitted. Therefore, it is plain this court did not hold that 
a prosecution for the destruction of immovable property under 
the Act of 1892 could not be brought in the name of the Dis¬ 
trict of Columbia as directed by that Act. 

Nor is the case of District of Columbia v. Simpson, 40 App. 
D. C. 498, relied upon by counsel for defendant, in point. There 
a prosecution had been brought in the name of the District 
of Columbia for a violation of Section 878(c) of the Code 
which prohibited the refilling with milk, cream or other bev¬ 
erage, with intent to sell the same, any vessel previously 
registered by another. The punishment provided had been 
increased by amendment to fine or imprisonment, or both. 
The section was silent as to the name in which the prosecution 
should be had. This Court held that the prosecutions under 
that section were governed by the general rules set forth in 
Section 932 of the Code and, since, after the amendment, both 
a fine and imprisonment might be imposed, prosecution must 
be in the name of the United States. This Court said: 

“We rule therefore that prosecutions under Sec. 878c 
should be conducted by the District Attorney or his assist¬ 
ants in the name of the United States. If it is deemed 
advisable to have such prosecutions conducted by the cor¬ 
poration counsel or his assistants, congressional action 



v 







must be sought. We must take the statutes as we find 
them.” 

I 

Here, however, Congressional action has been sought afid 
obtained and the Act under which this prosecution is brought 
expressly directs the proceeding to be by the Corporation 
Counsel of the District of Columbia. 

For the reasons stated above it is respectfully submitted 
that all prosecutions for violations of the Traffic Acts, except 
Section 11 thereof, should be by the Corporation Counsel }n 
the name of the District of Columbia. 

Elwood H. Seal, I 

Corporation Counsel , D. C. y 
Vernon E. West, 

Principal Assistant Corporation Counsel , D. C., 

George D. Neilson, 

Assistant Corporation Counsel , D. C. f 

Attorneys for Appellant. 
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BRIEF ON BEHALF OF THE APPELLEE j 

The defendant, appellee herein, was charged in the 
Police Court with the offense known as Second Offepse 
Reckless Driving. For this offense the Traffic Act pre¬ 
scribes a maximum penalty of One Thousand Dollars 
AND one year in jail. 

Counsel for the defendant moved to quash the in¬ 
formation on the ground that the Corporation Coun¬ 
sel’s office lacked jurisdiction to prosecute an offense 
punishable by such a drastic penalty due to the fhct 
that Section 932 of the District Code, the solitary 
source of the Corporation Counsel’s prosecutihg 
authority, expressly precludes such action. 







ARGUMENT. 


The Corporation Counsel’s office contends that an 
Amendment to the Traffic Act, ostensibly empowering 
the prosecution of such an offense by that office, im¬ 
pliedly repeals or qualifies Section 932 of the Code. 
This, of course, ignores the well-known rule of law 
that, where authority has been conferred in express 
terms, that authority cannot be enlarged by implication. 
Section 932 fully and completely covers the subject 
of the prosecuting authority of the Corporation Coun¬ 
sel and, of course, there can be no repeal by implica¬ 
tion, unless the latter act covers the subject in full.. 
And this the Amendment to the Traffic Act does not 
do. The Traffic Act contains no provision that any 
laws or regulations conflicting therewith are super¬ 
seded and repealed thereby. 

“In construing the Code of the District of Co¬ 
lumbia, the various sections thereof should be re¬ 
garded as simultaneous legislative expressions, 
and should be read together as one act and har¬ 
monized where the Court is satisfied that the 
literal meaning of apparently inconsistent sections 
does not convey the intention of Congress. ” 
Groff v. Miller, 20 App. D. C. 353. 

“Repeals by implication are never favored, so 
that, where Congress has expressly legislated in 
respect to a given matter, such legislation must 
control in the absence of subsequent conflicting 
legislation EQUALLY EXPRESS.” Moss v. 
U. S. 29 App. D. C. 188 (caps ours). 

The purpose of Congress in creating the office of 
Corporation Counsel was to provide a city solicitor or 
legal adviser to the District Commissioners and to pro¬ 
vide an agency to sue and defend civil suits involving 
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the District, etc. The authority of the Corporation 
Counsel to prosecute criminal cases has been expressly 
and intentionally limited by Congress in Section t}32 
of the District Code. ! 

The primary function of the office of the United 
States Attorney for the District of Columbia is almost 
exclusively the prosecution of criminal cases. By Sec¬ 
tion 932 of the District Code the United States Attbr- 

I 

ney, acting through his Police Court Assistants, is as 
much a municipal prosecuting officer as is the Corpora¬ 
tion Counsel. The difference between the authority of 
the two officers as municipal prosecutors is that the 
United States Attorney for the District prosecutes 
all felonies regardless of type and also serious viola¬ 
tions of municipal ordinances, while the prosecution 
of minor offenses is left to the Corporation Counsel. 

There is no necessity for confusion on the subject of 

authority of the two offices, for Congress has provided 

us a yardstick with which to measure the authority of 

either one. That vardstick is Section 932 of the Dis- 

* 

trict Code, which clearly tells us that if we will lqok 
at the maximum penalty involved we have the ansvfer 
to the question of who shall prosecute. The line of de¬ 
marcation between the two offices is clearlv laid out bv 
way of penalty. Congress has always used the penalty 
as a guage to indicate the confines of the jurisdictijon 
of the Corporation Counsel’s office. If the penalty 
involved is a fine OR imprisonment then the Corpora¬ 
tion Counsel prosecutes. If so serious as to warrdnt 
both fine AND imprisonment then the United States 
Attorney for the District must prosecute. 

Section 932 of the Code expressly limits the power! of 
the Corporation Counsel to the prosecution of offences 
punishable by a fine only, or imprisonment, expressly 


4 


directing the United States Attorney for the District to 
prosecute offenses which are violations of police rcgu- 
lations or municipal ordinances, where BOTH a fine 
and imprisonment may be imposed. Having in mind, 
no doubt, that the office of Corporation Counsel is pri¬ 
marily designed for purposes of civil activity, Con¬ 
gress restricted the Corporation Counsel, not to the 
prosecution of a certain class of municipal cases, but 
measured his authority only by way of penalty. "When 
the penalty may be BOTH fine and imprisonment the 
Police Court Assistant to the United States Attorney 
for the District must prosecute. 'When the question 
arises as to which of the two prosecuting offices in the 
Police Court shall prosecute, we find the answer, not 
by looking at the type of offense involved, but by look¬ 
ing at the maximum penalty which may be inflicted. 

The appellant sets out verbatim the detailed Report 
of the Senate Committee, which states the only reason 
for the enactment of the Amendment (appellant’s brief, 
p. 5). Then appellant attempts (p. 6) to substitute for 
that definite, clearly expressed reason the appellant’s 
conclusion as to what the reason was. 

k *It is safer not to broaden meaning of statu- 
tory language on basis of mere inference, sur¬ 
mise, or speculation.” Peak v. Reed, 58 App. D. C. 

44. 

The Corporation Counsel makes much of the excep¬ 
tion in the Traffic Act relating to prosecutions for the 
use of smoke screens. Obviously, Congress intended 
to prevent the Corporation Counsel from attempting to 
invade the province of the United States Attorney’s 
Office in the District Court of the United States for the 
District of Columbia, wherein all felonies in this juris- 
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diction are, and always have been, prosecuted. Is lit 
not evident that Congress, by instructing the United 
States Attorney to prosecute the felony known as up- 
ing a smoke screen, clearly indicated that no enlarg- 
ment of the Corporation Counsel’s authority was in¬ 
tended? 

If, as the Corporation Counsel asserts, Congress in¬ 
tended to loosen the restrictions on the power of the 
Corporation Counsel to prosecute certain cases (Sectidn 
932 D. C. Code) how can we explain away the fact that, 
although a detailed statement of the reason for the 
Amendment was given by the Senate Committee which 
recommended the adoption of this Amendment, nb- 
where was any reference made to the section of the 
code which the Corporation Counsel now asserts whs 
intended to be repealed or qualified. 

Referring to the case of Nation v. D. C 34 App. D. <p. 
543, cited by the appellee, the Corporation Counsel sa^s 
that the question of the Corporation Counsel’s author¬ 
ity to prosecute was not discussed. A glance at th^t 
citation shows that, although the question vras nqt 
raised by the litigants, this Court volunteered a state¬ 
ment as to its doubt of the Corporation Counsels 
powder to prosecute where the penalty, which might be 
imposed, was worded “or both”, even though tlje 
statute in question expressly provided for prosecu¬ 
tion in the name of the District of Columbia, the same 
provision we find in the Traffic Act. 

Section 932 of the District Code is the fountain-hebd 
from which the Corporation Counsel derives his 
authority to prosecute any case of whatsoever kii^d 
and we must take it as we find it, expressly limiting his 
authority as it does. The Senate Committee Report 
(Committee Report 568, First Session, 69th Congress) 
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has expressed the reason for the Amendment to the 
Traffic Act h : to clarify the authority of the Corpora¬ 
tion Counsel to prosecute offenses coming* within the 
jurisdiction of his office, where a jury trial has been 
demanded. Incidently there never was any real ques¬ 
tion of his authority to handle jury cases and the ques¬ 
tion would not have arisen had not some functionary of 
the Police Court started the custom of placing* all jury 
trials in that Court in the hands of the District At¬ 
torney, so it may well be said that the reason given for 
the Amendment to the Traffic Act did not, in fact, 
exist. 

To find a repeal by implication we must search for 
the reason behind the latter Amendment and if we can 
find any intent on the part of Congress to qualify or 
repeal the prior Act then we must give effect to that 
intent. In the case at hand we need not search for 
the reason, for Congress has clearly stated the reason 
for the Amendment ("Committee Report 568, First Ses¬ 
sion, 69th Congress), clarification of the right to prose¬ 
cute jury cases. By no stretch of the imagination 
can we read into that report any intent to repeal or 
qualify Section 932 of the District Code, and, in view 
of the extent to which*the Committee went in explaining* 
the reason for the Amendment, we can feel quite cer¬ 
tain that if any such intention existed, it would have 
been mentioned in that detailed report. 

4 ‘Courts in construing* a statute will give it that 
construction which will effectuate the purpose of 
the Legislature in passing it.” U. S. v. Day , 27 
App. D. C. 458. 

“The intention of the Legislation in enacting 
a law is the law itself, and must be enforced when 
ascertained, though it may not be consistent with 
the strict letter of the law.” In re Cahn, Belt & 
Company, 27 App. D. C. 173. 
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u Report of Committee of either House of Con¬ 
gress recommending passage of bill with explana¬ 
tory statements may be consulted to ascertaip 
legislative intent.” Jett v. Montague Mfg. Co., 6jl 
App. D. C. 277. 

We cannot guess or imply things for the sake of con¬ 
venience, so, regardless of the wording of the Amend¬ 
ment to the Traffic Act, since Congress has stated tHe 
reason for the Amendment (Committee Report 56^, 
First Session, 69th Congress) it is not within any¬ 
one’s power to fashion out of thin air another an^ 
wholly different reason and give to that reason tlie 
name of * ‘repeal by implication” in an effort to viti¬ 
ate and nullifv a clearlv worded and unambiguous 
statute. 

Consequently, prosecutions involving a penalty cjf 
both fine and imprisonment must be by the United 
States Attorney for the District of Columbia as pro¬ 
vided in Section 932 of the Code of Laws for the Dis¬ 
trict of Columbia, which stands unqualified and uil- 
repealed as of this date.' 

In view of the foregoing it is respectfully submitted 
that the motion to quash should be sustained. 

T. Edward 0 ’Connell, 
Attorney for Appellee, 
424—5th St., N. W. 



